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ISTORICA  A  PROPRIETAJ1I 

Ion  Cristinel  RUJAN* 
Alin-Gheorghe  GAVRILESCU* 

Abstract:  Dreptul  de  proprietate  a  cunoscut  o 
evolujie  interesanta  de-a  lungul  epocilor  istorice,  dar 
perioada  cea  mai  importanta  tn  crearea  §i 
dezvoltarea  institufiilor  de  drept  referitoare  la 
proprietate  o  reprezinta  epoca  romana.  Acest  articol 
prezinta  evolujia  istorica  a  proprietajii  §i  a  dreptului 
de  proprietate,  prezentand  institujiile  care 
reglementau  proprietatea  la  romani  in  epoca  veche  p 
clasica,  precum  §i  evolujia  acestor  institujii  in  dreptul 
francez  yi  pe  teritoriul  Romaniei. 
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1.  Proprietatea  romana  in  epoca 
veche 

Formarea  §i  consolidarea  statului  la 
romani  a  dus  la  transformarea  proprietapi 
colective  a  gintii  in  proprietate  publica  a 
statului,  proprietatea  familiala,  prin  ie§irea  din 
indiviziune,  grape  actiofamiliaeherciscundae, 
se  transforma  in  proprietate  privata,  iar 
proprietatea  asupra  sclavilor  devine  o  veritabila 
proprietate  privata1. 

in  aceasta  perioada  se  disting  doua 
forme  de  proprietate  publica  a  statului: 
proprietatea  statului  asupra  pamantului  -  ciger 
publicus  §i  proprietatea  statului  asupra 
sclavilor  -  send  publicus.  Cele  doua  forme  de 
proprietate  ale  statului  i§i  aveau  originea  in 
cuceririle  de  razboi2. 
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Abstract:  Ownership  right  has  experienced 
an  interesting  evolution  over  historical  periods,  but 
the  most  important  period  in  the  creation  and 
development  of  legal  institutions  regarding  property 
is  the  Roman  era.  This  article  presents  the  historical 
evolution  of  property  and  ownership  right,  presenting 
the  institutions  governing  ownership  with  Romans  in 
ancient  and  classical  era  as  well  as  the  development 
of  these  institutions  in  French  law  in  Romania. 
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1.  Roman  Property  in  ancient  era 

Foundation  and  strengthening  of  the 
Roman  state  led  to  the  transformation  of  the 
tribal  collective  ownership  into  public 
property,  family  property,  by  leaving  the 
indivision,  thanks  to  actio  familiae 
herciscundae,  transformed  into  private 
property  and  the  ownership  of  slaves 
becomes  a  genuine  private  property23. 

During  this  period  there  are  two 
forms  of  public  property  of  state:  state 
ownership  of  land  -  ager  publicus  and  state 
ownership  of  slaves  -  servi  publicus.  The  two 
state  ownership  forms  had  their  origins  in 
the  conquests  of  war24. The  state  owned  the 
conquered  lands,  but  part  of  it  was  put  into 
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Statul  avea  in  proprietate  pamanturile 
cucerite,  insa  o  parte  din  acesta  era  dat  in 
folosinta  cetatenilor  romani,  gratuit  sau  in 
schimbul  unei  sume  de  bani3. 

Acest  proces  de  acordare  a  unei  parji 
din  ager  public uscc\&\c  n  i  I  or  romani  a  generat 
aparipa  marilor  mopi  -  latifundia,  in  beneficiul 
patricienilor. 

Formarea  marilor  latifundia  din  ager 
publicus  a  avut  §i  un  efect  de  limitare  legala  a 
suprafejelor  de  teren  ce  puteau  ft  depnute  - 
Legea  LiciniaSextia. 

In  acest  sens,  cei  doi  frap  tribuni 
Tiberius  Gracchus  §i  Caius  Gracchus  au  reupt, 
prin  legile  propuse,  sa  afecteze  marea 
proprietate  funciara  romana  p  sa  orienteze  o 
parte  din  ager  publicus  catre  plebei. 

Un  moment  foarte  important  in 
evolupa  proprietapi  romane  1-a  constituit 
aparipa  in  anul  1 1 1  i.H.  a  legii  Thoria,  prin 
care  pamantul  aflat  in  proprietatea  statului  p  in 
folosinja  latifundiarilor  devenea  proprietatea 
celor  care  il  depneau.  Astfel,  ager  italicus  a 
fost  asimilat  cu  ager  romanus,  devenind 
resmancipi  p  susceptibile  de  proprietate 
quiritara. 

Sclavii  care  erau  proprietatea  statului  - 
servi  publicus,  proveneau  din  prizonierii  de 
razboi.  Ei  puteau  ft  vandup  catre  cetajenii 
romani  ori  fobs  ip  in  funcpi  inferioare  in 
administrape.  Situapa  lor  juridica  era  similara 
cu  cea  a  servi  privatus,  insa  se  bucurau  de 
unele  avantaje  cum  ar  fi:  posibilitatea  de 
dezrobire  de  catre  magistrapi  superiori  fara  o 
forma  solemna  ca  la  privap,  primeau  o  suma 
de  bani  anuala,  primeau  pamant  din  ager 
publicus  pentru  a-p  construi  casa,  aveau 
dreptul  de  a  dispune  pentru  cauza  de  moarte  de 
jumatate  din  patrimoniul  lor,  puteau  incheia  un 
fel  de  casatorii  cu  femei  libere. 

Cetpenii  romani  beneficiau  de  un 
privilegiu  in  ceea  ce  inseamna  proprietate  p 
anume  de  proprietatea  quiritara  -  dominium  ex 
hire  quiritare.  Naperea  proprietapi  quiritare, 
dar  p  transmiterea  ori  sancponarea  acesteia  se 
facea  in  forma  solemna. 

Numai  persoanele  care  se  bucurau  de 
iuscomercii  puteau  sa  aiba  p  sa  dobandeasca 


use  for  Roman  citizens,  free  or  in  exchange 
for  money25.  The  process  of  granting  a  part 
of  the  ager  publicus  to  Roman  citizens 
generated  the  occurence  of  the  great  estates  - 
landowning  for  the  benefit  of  the  patricians. 
Formation  of  large  landowning  of  the  ager 
publicus  had  an  effect  of  legal  limiting  of 
land  that  could  be  held  -  Licinia  Sextia  Law. 
In  this  respect,  the  two  tribunebrothers 
Tiberius  Gracchus  and  Caius  Gracchus 
managed  by  the  proposed  legislation,  to 
affect  large  Roman  landed  property  and  to 
guide  a  part  of  the  ager  publicus  to  the 
plebeians. 

An  important  moment  in  the 
evolution  of  Roman  property  was  the 
appearance  in  111  BC  of  Thoria  law  by 
which  the  land  owned  by  the  state  and  used 
by  landowners  became  the  property  of  those 
who  had  it.  Thus,  ager  italicus  was 
assimilated  with  ager  romanus, becoming  res 
mancipi  and  susceptible  of  quiritara 
property.  The  slaves  who  were  owned  by  the 
state  -  servi  publicus,  came  from  prisoners  of 
war.  They  could  be  sold  to  Roman  citizens  or 
used  in  lower  positions  in  the 
administration.  Their  legal  situation  was 
similar  to  that  of  servi  privatus,  but  enjoyed 
some  advantages  such  as  the  possibility  of 
emancipation  by  senior  magistrates  without  a 
solemn  form  like  that  of  private  ones  , 
received  a  sum  of  money  yearly,  received 
land  of  the  ager  publicus  to  build  their 
houses,  they  had  the  right  to  dispose  of 
property  upon  death  of  half  of  their  heritage, 
they  could  enter  into  a  marriage  with  free 
women. 

The  Roman  citizens  enjoyed  a 
privilege  which  means  property,  i.e.  quiritara 
property  -  dominium  ex  iure  quiritare.  Birth 
of  quiritare  property,  and  its  transmission  or 
punishment  was  made  in  solemn  form.  Only 
people  who  enjoyed  ius  commercii  could 
have  and  acquire  dominium  ex  jure 
quiritium26.  At  first  only  Roman  citizens 
could  be  quiritari  owners  and  then  Latino 
people,  too  if  they  benefited  from  ius 
comercii. 
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dominium  ex  jure  quiritium.  La  inceput  doar 
cetajenii  romani  puteau  ft  proprietari  quiritari, 
iar  apoi  §i  latinii  in  conditiile  in  care  beneficiau 
de  iuscomercii4 . 

Atributele  proprietajii  quiritare  sunt: 
iusutendi,  iusfruendif\  iusabutendi  §i  de  aici  se 
desprind  cele  trei  caractere  ale  acesteia  : 
caracterul  absolut,  caracterul  perpetuu,  §i 
caracterul  exclusiv. 

Iusutendi  reprezinta  dreptul  de  a  se 
folosi  de  lucru,  iusfruendi  este  dreptul  de  a 
culege  fructele,  iar  iusabutendi  dreptul  de  a 
dispune  de  lucru. 

in  virtutea  proprietapi  quiritare, 
proprietarul  era  stapanul  absolut  al  bunului, 
fara  nici  o  ingradire. 

Se  distinge  o  interferenja  intre 
iusabutendi  ca  atribut  al  dreptului  de 
proprietate  prin  care  se  dispune  de  bun  dupa 
voinja  §i  caracterul  absolut  din  perspectiva 
opozabilitapi  dreptului  respectiv. 

Caracterul  perpetuu  consta  in 
imposibilitatea  de  a  pierde  proprietatea  dupa 
un  anumit  interval  de  timp,  pentru  ca 
proprietatea  quiritara  avea  ca  scop  exploatarea 
bunului,  ce  nu  putea  ft  limitata  in  timp.  Acest 
caracter  perpetuu  al  proprietapi  quiritare  a  fost 
exprimat  prin  adagiul:  „proprietas  ad  tempus 
constitui  non  potest”. 

Caracetrul  exclusiv  al  proprietapi 
quiritare  se  desprindea  din  faptul  ca,  pe  de-o 
parte,  nu  i  se  putea  impune  proprietarului  sa 
imparta  fo  I  os  in  ja  lucrului  cu  o  alta  persoana, 
iar  pe  de  alta  parte,  ca  numai  anumite  bunuri 
puteau  face  obiectul  proprietatii  quiritare. 

La  inceput  resmancipi  puteau  face 
obiectul  lui  dominium  ex  iure  quiritium,  iar 
mai  tarziu  toate  bunurile  corporate,  cu  exceppa 
res  extra  nostrumpatrimonium,  in  care  intrau  §i 
nemi§catoarele  pro  vine  iale5. 

Proprietatea  quiritara  era  de  patru 

feluri: 

proprietatea  quiritara  asupra 

pamantului; 

proprietatea  quiritara  asupra 

sclavilor; 

proprietatea  quiritara  asupra  vitelor 
mari; 


The  attributes  of  quiritare  property 
are  ius  utendi,  ius  fruendi  and/ws  abutendi 
whereby  the  three  characters  of  it:  the 
absolute  one,  the  perpetuity  character  and 
the  exclusive  character.  Ius  utendi  is  the  right 
to  use  the  thing  ,  ius  fruendi  is  the  right  to 
harvest  the  fruits  and  jus  abutendi  is  right  to 
dispose  of  it.  Under  quiritare  property  the 
owner  was  absolute  master  of  the  property 
without  any  restriction. 

There  is  an  interference  between  ius 
abutendi&s  an  attribute  of  ownership  right 
according  to  which  the  good  is  owned  in 
terms  of  the  will  and  the  absolute  character 
in  of  the  opposabilityof  that  right. 

The  perpetual  character  consisted  of 
the  impossibility  of  losing  the  property  after 
a  certain  period  of  time,  because  the  quiritara 
property  aimed  at  exploiting  the  goods  that 
could  not  be  limited  in  time.  This  perpetual 
character  of  the  quiritara  property  was 
expressed  by  the  adage:  " proprietas  ad 
tempus  constitui  non  protest". 

The  exclusive  character  of  quiritara 
property  emerged  from  the  fact  that,  on  the 
one  hand,  the  owner  could  not  be  required 
to  share  the  use  of  the  thing  with  another 
person  and  on  the  other  hand,  that  only 
certain  goods  could  be  subject  to  quiritara 
property. 

Originally  res  mancipi  could  be 
object  of  dominium  ex  jure  subject 
quiritium,  and  later  all  tangible  objects 
except  res  extra  nostrum  patrimonium  in 
which  were  included  provincial  immovables 
too27. 

Quiritara  property  was  of  four 

types: 

-  Quiritara  ownership  of  land; 

-  Quiritara  property  of  the  slaves; 

-  Quiritara  property  of  the  big 

cattle; 

-  Quiritara  property  of  the  small 

cattle. 

The  earliest  forms  of  property 
quiritare  were  those  of  cattle  and  those  of  the 
slaves,  quiritara  property  on  land  appearing 
later,  a  testimony  to  this  fact  being  the  forms 
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proprietatea  quiritara  asupra  vitelor 
mici. 

Cele  mai  vechi  forme  ale  proprietapi 
quiritare  au  fost  cele  asupra  vitelor  §i  asupra 
sclavilor,  proprietatea  quiritara  asupra 

pamantului  aparand  mai  tarziu,  marturie  pentru 
acest  fapt  fiind  formele  mancipapunii  §i 
sacramentum  in  rem. 

2.  Proprietatea  romana  Tn  epoca  clasica 

Evolujia  viepi  economice,  sociale  §i 
politice  a  permis  aparipa,  pe  langa  proprietatea 
quiritara,  care  a  continuat  sa  existe,  a  altor  trei 
forme  de  proprietate:  proprietatea  pretoriana 
sau  bonitara,  proprietatea  provinciala  §i 
proprietatea  peregrina6. 

in  aceasta  perioada  proprietatea 

quiritara,  menpnuta  ca  forma  de  proprietate 
etalon  in  imperiul  a  suferit  transformari  in 
sensul  ca  s-a  extins  §i  asupra  peregrinilor, 
carora  li  s-a  acordat  iuscomercii,  dar  §i  asupra 
pamanturilor  declarate  sol  italic,  prin 
iusitalicum. 

Proprietatea  pretoriana  era  o  forma  de 
proprietate  cu  originea  in  transmiterea 
prop  rietati  i  asupra  unui  resmancipi  prin 

traditiune.  Dar,  prin  aceasta  nu  era  transmisa 
proprietatea  quiritara,  ci  numai  posesiunea. 

Proprietarul  quiritar  ce  transmitea  un 
resmancipi  prin  traditiune  ramane  in 
continuare  proprietar,  in  conformitate  cu 
dreptul  civil. 

Prin  aceasta  modalitate,  a  fost  mentinut 
in  favoarea  vanzatorului,  dreptul  sau  anterior 
sub  numele  de  nudumiuusquiritium  §i  in  acest 
fel  bunul  avea  doi  proprietari,  unul  dupa 
dreptul  civil  §i  unul  dupa  dreptul  gintilor. 

Era  acordata  astfel,  prin  exceppe,  o 
protecjie  juridica  cumparatorului,  accipiens, 
impotriva  relei- credin^e  ale  lui  tradens,  ce 

putea  revendica  bunul. 

Se  na§tea  practic  o  proprietate  speciala 
pentru  cel  ce  a  achiziponat  resmancipi  fara 
utilizarea  formelor  solemne. 

Proprietatea  pretoriana  avea  un  caracter 
temporar  pentru  ca  proprietarul  pretorian 
devenea  proprietar  quiritar  dupa  ce  bunul, 
mobil  sau  imobil,  era  uzucapat. 


of  mancipation  and  sacramentum  in  rent. 

2.Roman  property  in  the  classical 
era 

The  evolution  of  the  economic,  social 
and  political  lifeallowed  the  appearance,  in 
addition  to  quiritara  property  ,  which 
continued  to  exist,  of  other  three  types  of 
property:  Praetorian  property  or  bonitary, 
provincial  property  and  peregrine 
property.  During  this  period  quiritara 
property,  maintained  as  a  standard  form  of 
property  in  the  empire  has  undergone 
transformations  in  that  it  extended  to  the 
pilgrims,  who  were  granted  ius  commercii, 
and  on  land  declared  italic  land  by  ius 
italicum28. 

Praetorian  property  was  a  form  of 
property  originating  in  the  transmission  of 
property  on  a  res  mancipi  by  tradition. 
However,  it  was  not  sent  quiritara  property 
by  it  but  only  possession. Quiritar  owner  that 
transmitted  a  res  mancipi  traditionally 
remains  the  owner,  in  accordance  with  civil 
law. 

By  this  way,  its  right  was  maintained 
in  favor  of  the  seller,  by  the  name  of  nudum 
iuus  quiritium  and  thus  the  good  had  two 
owners,  one  after  the  civil  law  and  one  after 
the  law  of  nations.  It  was  thus  given  by 
exception,  legal  protection  to  the  buyer 
, accipiens,  against  tradens’s  bad  faith,  who 
could  claim  the  goods.  It  was  actually  born  a 
special  property  for  those  who  purchased  res 
mancipi  without  using  formal  forms. 

Praetorian  property  had  a  temporary 
character  because  the  praetorian  owner 
became  quiritar  praetorian  goods,  movable 
or  immovable,  were  uzucaped.  Therefore 
quiritar  owner  had  a  nudum  ius  quiritium 
and  the  praetorian  owner  had  the  goods  in 
bonis,  i.e.  he  enjoyed  all  the  benefits  of 
possession. 

Both  the  provincial  property  and  the 
pilgrim  one  were  two  forms  of  ownership 
inferior  to  the  quiritar  one.  Provincial 
property  involved  allowing  possession  of 
land  by  way  ofuse  tothe  inhabitants  of  the 
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Proprietarul  quiritar  avea  deci  un 
nudumiusquiritium,  iar  proprietarul  pretorian 
avea  bunul  in  bonis,  adica  se  bucura  de  toate 
avantajele  posesiunii. 

Atat  proprietatea  provinciala,  cat  §i  cea 
peregrina  erau  doua  forme  de  proprietate 
inferioare  celei  quiritare. 

Proprietatea  provinciala  presupunea 
lasarea  in  stapanire  a  pamanturilor  cu  titlu  de 
folosinta  locuitorilor  provinciilor  de  catre  statul 
roman7. 

De§i  era  o  forma  de  proprietate 
asemanatoare  cu  cea  quiritara,  proprietatea 
provinciala  nu  era  perceputa  de  catre  romani  ca 
o  veritabila  proprietate,  acedia  folosind  pentru 
a  o  desemna  termenii:  habere,  possidere, 
ususpossessio. 

in  ceea  ce  private  proprietatea 
peregrina,  aceasta  era  o  forma  de  proprietate  ce 
consta  in  posesia  protejata  la  Roma  de  edictul 
pretorului,  iar  in  provincie  de  edictul 
guvernatorului. 

Peregrinii  nu  puteau  dobandi  un  bun, 
conform  dreptului  civil,  decat  daca  erau 
beneficiarii  lui  iuscomercii.  Dar  imbogaprea 
unora  dintre  peregrini  a  impus  necesitatea 
recunoa§terii  unui  drept  de  proprietate  pentru 
acedia.  Posesia  peregrinilor  era  aparata  printr- 
o  acjiune  asemanatoare  celei  de  revendicare, 
cu  ficpunea  ca  peregrinul  ar  ft  cetacean  roman. 

Aceasta  proprietate  peregrina  a 
disparut  odata  cu  adoptarea  in  212  e.n  a 
Constitupei  lui  Caracalla,  cand  a  fost  acordata 
cetajenia  tuturor  locuitorilor  statului  roman. 

in  epoca  postclasica  se  remarca  o 
apropriere  intre  proprietatea  quiritara  §i  cea 
provinciala,  pentru  ca  au  fost  generalizate 
concesiunile  lui  iusitalicum§ i  pamanturile  au 
fost  supuse  impozitului  funciar. 

Astfel,  cele  patru  forme  ale  proprietapi 
individuale  se  reduc  la  una  singura  -  dominium 
-  Justinian  fiind  promotorul  acestei  unificari. 

3.  Proprietatea  in  vechiul  drept 

francez 

in  vechiul  drept  francez  existau  doua 
feluri  de  proprietate:  proprietatea  familiala  §i 


provinces  by  the  Roman  state29. 

Though  it  was  a  form  of  property 
similar  to  the  quiritara  one,  provincial 
ownership  wasn’t  seen  by  the  Romans  as  a 
real  property  and  they  used  to  designate  it 
the  terms  habere  possidere  usus  possessio. 

Regarding  peregrine  propery,  it 
was  a  form  of  property  which  consisted  in 
the  protected  possession  in  Rome  by  the 
praetor’s  edict  and  in  the  provinces  by  the 
governor's  edict.  Pilgrims  could  not  acquire 
goods,  under  civil  law,  unless  they  were  the 
beneficiaries  of  jus  commercii.  But  some 
pilgrims’  enrichment  required  the 
recognition  of  a  property  right  for  them. 
Possession  of  peregrines  was  defended  by  an 
action  similar  to  the  claim,  with  the  fiction 
that  the  pilgrim  would  be  a  Roman  citizen. 
This  peregrine  property  disappeared  with  the 
adoption  of  the  Constitution  of  Caracalla  in 
212,  when  Roman  citizenship  was  granted 
to  all  state  residents. 

In  the  Post-classic  era  there  is  an 
appro achingbetween  quiritaraproperty  and 
the  provincial  one  because  there  were 
generalised  ius  italicum  concessions  and  the 
lands  were  subject  to  land  tax. 

Thus,  the  four  forms  of  individual 
ownership  arereduced  to  one  -  dominium  - 
Justinian  being  the  promoter  of  this 
unification. 

3.  Property  in  old  French  law 

In  old  French  law  there  were  two 
kinds  of  property:  family  property  and 
manorial  property30.  Feudalism  triggered  ,  in 
addition  to  property  called  francum 
allodium,  namely  the  hereditary  domain  and 
a  new  form  of  property  called  tenures,  in 
favour  of  seniors. 

In  the  Middle  Ages,  ownership  right 
lost  almost  wholly  all  prerogatives  in  the 
Roman  conception  being  limited  to  the 
interests  of  the  rich.  The  feudal  ownership 
regime  involves  the  appearance  of  the 
seignior’ s  institution  and  creation  of  a  social 
hierarchy  based  on  the  relationship  of 
vassalage,  which  meant  that  each  owner  was 
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proprietatea  senioriala8. 

Feudalitatea  a  facut  sa  se  nasca,  pe 
langa  proprietatea  denumita  francumallodium, 
adica  domeniul  ereditar  §i  o  noua  forma  de 
proprietate  numita  tenures,  in  favoarea 
seniorilor. 

In  Evul  mediu,  dreptul  de  proprietate  a 
pierdut  aproape  integral  prerogativele  din 
conceppa  romana  fiind  limitat  de  interesele 
bogaplor.  Regimul  de  proprietate  feudala 
implica  aparitia  institute i  seniorului  §i  crearea 
unei  ierarhii  sociale  bazata  pe  re  lap  a  de 
vasalitate,  ce  presupunea  ca  fiecare  proprietar 
era  dependent,  din  perspectiva  dreptului  sau  de 
proprietate,  de  un  senior9. 

Proprietatea  senioriala  presupunea 
cedarea  unor  terenuri  de  catre  senior  vasalului 
sau  in  schimbul  unei  prestapi,  cum  ar  ft  de 
exemplu  exercitarea  serviciului  militar,  ori  in 
schimbul  unei  sarcini,  care  de  cele  mai  multe 
ori  insemna  plata  unei  redevenje10. 

Vasalul  nu  avea  asupra  pamantului 
decat  un  drept  de  folosinpi  pe  viapi,  el 
neputandul  instraina.  Mai  tarziu,  pamantul 
respectiv  putea  fi  folosit  §i  de  catre 
mospenitorii  vasalului,  cu  crediipa  reinoirii 
juramantului  de  credinta  fapi  de  senior  §i  plata 
redevenjei  stabilite. 

Seniorul  avea  la  indemana  institupa 
retractului  feudal,  prin  care  putea  oricand  sa-§i 
reia  bunul  de  la  vasalul  sau,  de§i  primea 
redevenpi  anuala. 

Dreptul  seniorului  era  un 
dominiumdirectum  sau  eminens,  adica  avea  un 
drept  perpetuu  §i  direct  asupra  terenurilor 
cedate  vasalului,  iar  dreptul  vasalului  era  un 
dominium  utile11.  Aceste  drepturi  nu 
constituiau  insa  o  coproprietate  sau  o 
indiviziune,  pentru  ca  natura  lor  era  diferita. 

In  timp  ce  dreptul  vasalului  s-a 
consolidat  capatand  un  caracter  perpetuu  §i  s-a 
ajuns,  chiar  daca  era  pnut  de  servitup  ori 
servicii  numeroase,  ca  vasalul  sa  fie  denumit 
proprietar. 

Pamantul  era  acordat  de  catre  suveran 
pe  baza  unui  contract  de  feuda,  nobililor  §i 
printr-un  contract  incheiat  pe  un  cens  anual 
nenobililor.12 


dependent,  in  terms  of  property  rights,  by  a 
senior31. 

Manorial  property  supposed 
surrendering  of  land  by  the  senior  to  his 
vassal  in  exchange  for  a  benefit,  such  as  for 
example  the  performance  of  military  service, 
often  in  exchange  for  a  task,  which  often 
meant  paying  a  fee32. The  vassal  had  only  the 
right  to  use  land  for  life,  but  he  couldn’t 
alienate  it.  Later,  this  land  could  be  used  by 
the  vassal's  heirs,  confident  in  the  renewal  of 
the  oath  of  allegiance  to  the  seignior  and  the 
payment  of  established  fee.  The  feudal  lord 
had  the  retractablefeudal  institution,  which 
could  at  any  time  take  back  the  goods  from 
his  vassal,  although  he  received  the  annual 
fee. 

The  right  of  the  seignior  was  a 
dominium  directum  or  eminens,  i.e.  he  had  a 
perpetual  and  direct  right  on  lands  yielded  to 
the  vassal,  and  the  vassal’s  right  was  a 
dominium  utile33 .  These  rights,  however,  did 
not  constitute  a  co-  ownership  or  indivision, 
because  their  nature  was  different.  While  the 
right  of  the  vassal  strengthened  and  reached 
perpetuity,  even  if  it  was  held  by  easements 
or  numerous  services  the  vassal  came  to  be 
named  as  the  owner.  Land  was  granted  by 
the  sovereign  under  a  feudal  contract  to 
nobility  and  by  an  annual  census  contract  to 
non- noble  persons34. 

Vassal  reports  on  land  ownership 
were  preserved  until  the  Lrench  Revolution, 
with  all  the  rights  and  perpetual  dues,  when 
the  land  ownership  appears  as  a  sum  of 
perpetual  rights  arising  from  contracts. 

Leudal  organization  fell  apart  with 
the  Lrench  Revolution  of  1789,  which 
restored  the  conception  and  characteristics  of 
Roman  quiritare  design  of  the  property.  Thus 
land  tenure  becomes  free  and  ownership 
right  is  again  considered  an  exclusive, 
unlimited  rightor  conditioned  by  other 
fundamental  rights  based  on  social 
hierarchies. 

It  should  be  noted  that  the  right  of 
property,  though  an  exclusive  one  ,  and  after 
the  Lrench  Revolution  had  limitations,  but 
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Raporturile  de  vasalitate  in  privinpi 
prop rictati  i  asupra  pamantului  s-au  pastrat  pana 
la  revohfria  franceza,  cu  toate  drepturile  §i 
redevenjele  perpetue,  cand  proprietatea 
fimciara  apare  ca  o  suma  de  drepturi  perpetue, 
care  izvorasc  din  contracte. 

Organizarea  feudala  s-a  destramat 
odata  cu  revolupa  franceza  din  1789,  care  a 
restabilit  concepfia  §i  caracteristicile 
prop  rietat  i  i  romane  quiritare.  Astfel 
proprietatea  fimciara  devine  libera  §i  dreptul  de 
proprietate  este  din  nou  considerat  un  drept 
exclusiv,  nelimitat  sau  conditionat  de  alte 
drepturi  fundamentate  pe  ierarhii  sociale. 

Trebuie  menponat  ca  dreptul  de 
proprietate,  de§i  era  unul  exclusiv,  §i  dupa 
revolupa  franceza  a  suferit  ingradiri,  dar,  spre 
deosebire  de  perioada  feudala,  cand  limitarile 
erau  impuse  de  interese  individuale, 
privilegiate,  in  perioada  postrevoluponara 
aceste  ingradiri  aveau  ca  suport  interesul 
general13. 

in  privinfa  drepturilor  dezmembrate 
din  dreptul  de  proprietate  s-a  considerat  ca 
acestea  sunt  numai  uzufructul  §i  servituple, 
dreptul  de  folosinfa  dobandit  prin  contracte 
fiind  catalogat  ca  un  drept  personal  §i  nu  un 
drept  real  dezmembrat  din  dreptul  de 
proprietate. 

in  epoca  medievala  conceptele  despre 
proprietate  devin  neclare  §i  locul  proprietapi 
romane  este  luat  de  sezina  ( saisine ),  care  este  o 
institute  neclara,  avand  in  vedere  ca  reprezinta 
in  ace  lap  timp  un  drept  p  un  fapt.  Sezina  a  fost 
la  inceputul  epocii  medievale  mai  apropiata  de 
proprietate,  iar  din  secolul  al  XIV,  aceasta  a 
fost  exercitata  intr-un  mod  apropiat  de  posesie. 

Pe  perioada  cat  a  operat  institupa 
sezinei,  acpunea  in  revendicare  a  disparut, 
locul  ei  fiind  luat  de  anumite  acpuni,  creapi 
spontane,  prin  care  reclamantul  trebuia  sa  faca 
dovada  ca  a  implinit  cele  mai  bune  exploatari, 
sprijinindu-se,  astfel,  pe  simple  fapte  invocate 
ca  prezumpi  ale  dreptului  sau,  iar  preferinfa  era 
acordata  persoanei  care  avea  titlu  p  nu  celui 
care  a  exploatat  ultimul. 


unlike  the  feudal  period,  when  restrictions 
were  imposed  by  individual  privileged 
interests,  in  the  postrevolutionary  period 
these  restrictions  were  supported  by  the 
public  interest35. 

Regarding  the  rights  dismantled  from 
the  ownership  right  it  was  considered  that 
these  are  only  the  usufruct  and  servitudes, 
the  right  to  use  acquired  by  contracts  being 
classified  as  a  personal  right,  not  a  real  right 
dismantled  from  the  ownership  right. 

In  the  medieval  era  concepts  of 
property  are  blurred  andRoman  property 
right  is  replaced  by  seisin(saisine),  which  is 
an  unclear  institution,  considering  that  it  is 
both  a  right  and  a  fact.  Seisin  was  in  early 
medieval  era  closer  to  property  and  since  the 
fourteenth  century,  it  has  been  performed 
close  to  possession. 

During  the  period  in  which  Sezin 
institution  operated  revendication  action 
disappeared,  its  place  being  taken  by  certain 
actions,  spontaneous  creations, by  which  the 
applicant  had  to  prove  that  he  fulfilled  the 
best  exploitation,  supported  thus  by  the 
simple  facts  alleged  as  presumption  of  his 
right,  and  preference  was  given  to  the  person 
who  had  the  title  and  not  the  person  who 
exploited  the  last. 

4.  Property  in  the  old  Romanian 

law 

In  our  country  property  has  evolved 
over  time  from  common  ownership  of 
property  on  goods  to  individual  property, 
passing  through  several  stages36. 

The  emergence  of  private  property  is 
located  in  the  historic  collapse  of  primitive 
commune,  when  the  Geto-Dacians  controlled 
herds  of  animals  and  tools.  Transformation 
of  Geto-Dacian  patriarchal  families  into 
village  communities  didnot  immediately 
result  in  the  establishment  of  individual 
property  right,  land,  pastures  and  forests 
being  still  common  property  of  the 
congregation. 

In  the  sixth  century  the  native 
population  lived  in  rural  areas,  where  social 
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4.  Proprietatea  in  vechiul  dreptul 
romanesc 

Pe  teritoriul  tarii  noastre  proprietatea  a 
evoluat  de-a  lungul  timpului  de  la  proprietatea 
comuna  asupra  bunurilor  la  proprietatea 
individuals,  trecand  prin  mai  rnulte  etape14. 

Aparipa  proprietatii  private  este 
localizata  istoric  la  destramarea  comunei 
primitive,  cand  geto-dacii  stapaneau  turmele  de 
animale  §i  uneltele.  Transformarea  familiilor 
patriarhale  geto-dace  in  ob§ti  sate§ti  nu  a  dus 
imediat  la  constituirea  proprietatii  individual, 
pamantul,  pa§unile  §i  padurile  fiind  in 
continuare  proprietatea  comuna  a  ob§tii. 

In  secolul  al  Vl-lea  p  op  u  lap  a  autohtona 
traia  in  sate,  in  care  relatiile  sociale  erau 
specifice  ob§tii.  Ob§tea  avea  un  drept  de 
stapanire  de-a  valrna  asupra  pamantului. 
Totu§i,  dreptul  de  proprietate  individuals  exista 
deoarece  membri  ob§tii  stapaneau  personal 
gospodSria  §i  terenul  aferent  acesteia. 

in  feudalism  rnarile  proprietSt i  fimciare 
s-au  format  grevandu-se  pe  proprietatea 
comunS  a  fostelor  ob§ti  sSte§ti,  la  care  s-au 
adSugat  daniile  domne§ti,  date  de  cStre  domn 
prin  hrisoave  sau  carp.  Daniile  domne^ti 
denumite  delnije  in  Muntenia  §i  jurSbii  in 
Moldova  constituiau  modalitatea  prin  care 
domnul  rSsplStea  persoanele  aflate  in  raport  de 
vasalitate  cu  el,  pentru  diverse  servicii  sau 
pentra  a  stimula  popularea  unor  a§ezSri 
sate§ti15. 

in  Jara  Romaneasca  §i  Moldova 
dreptul  de  proprietate  asupra  pamantului 
apapinea  domnului,  care  exercita  dreptul  de 
suveranitate  asupra  provinciei. 

Voievozii  §i  boierii  nu  aveau  un  drept 
de  proprietate  similar  cu  cel  al  seniorilor  din 
fSrile  apusene,  pentru  cS  la  noi  senioria  era 
provincia  insa§i,  stSpanitS  de  domn,  iar  boierii, 
mo§nenii  §i  raze§ii,  nu  aveau  decat  posesia, 
chiar  §i  ereditarS. 

in  feudalismul  dezvoltat  in  Tara 
RomaneascS  §i  Moldova  au  existat  in  paralel 
mai  multe  forme  de  proprietate:  proprietatea 
feudalS-domneascS,  boiereascS  sau 
mSnSstireascS16. 

Proprietaplc  particulare  individual 


relations  were  specific  to  the  congregation. 
The  community  had  a  common  right  of 
possession  on  the  ground.  However, 
individual  ownership  right  existed  because 
members  of  the  congregation  ruled  the 
household  and  its  land  personally. 

In  feudalism  great  landed  estates 
were  formed  entailed  on  common  ownership 
of  the  former  village  communities,  to  which 
were  added  princely  donations,  given  by  the 
Voivode  through  charters  or  books.  Royal 
donations  called  delnita  in  Wallachia  and 
jurabii  in  Moldova  were  the  way  in  which 
The  Prince  rewarded  people  in  vassal  report 
with  him  for  various  services  and  for 
boosting  the  population  of  rural 
settlements37. 

In  Wallachia  and  Moldavia 
ownership  right  on  the  land  belonged  to 
Prince,  who  exercised  rights  of  sovereignty 
over  the  province.  Princes  and  noblemen  had 
no  property  right  similar  to  that  of  seniors  in 
Western  countries,  because  in  our  province 
manor  was  itself  ruled  by  prince  and  boyars, 
freeholders  and  yeomen,  had  only  the 
possession,  even  hereditary. 

In  the  developed  feudalism  in 
Wallachia  and  Moldovia  existed  alongside 
several  forms  of  property:  feudal-  princely 
property,  Boyar  or  monastery  property38. 
Individual  private  properties  were  mainly  in 
the  plains,  while  in  the  mountains  there  were 
private  collective  properties  mastered  by 
freeholders.  Freeholders  or  yeomen  were 
descendants  of  veterans  who  inherited  the 
tenancy  land  received  as  reward  or  those 
who  obtained  land  concession39. 

Great  Boyar  properties  were  formed 
on  the  one  hand,  following  the  abandonment 
of  land  by  landowners  due  to  invasions  and 
secondly  by  giving  willingly  by  peasants  for 
land  boyars.  Property  monastery  was 
founded  all  the  princes  and  boyars  donations. 

Property  freeholders  represent 
property  from  a  joint  author,  who  may  be 
alienated  and  transmitted  to  the  offspring 
forever.  This  property  is  often  present  in  the 
form  of  co-ownership,  but  keep  the 
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erau  preponderent  in  zonele  de  campie,  in  timp 
ce  la  munte  se  gaseau  proprietapi  particulare 
colective  stapanite  de  mo§neni. 

Mo§nenii  sau  raze§ii  erau  descendenpii 
veteranilor  care  au  mo^tenit  in  indiviziune 
pamanturi  primite  cu  titlu  de  recompense  sau  a 
celor  care  au  obpinut  terenuri  prin 
concesiune17. 

Marile  proprietapi  boierepi  s-au  format 
pe  de-o  parte,  in  urma  abandonarii 
pamanturilor  de  catre  micii  proprietari  datorita 
invaziilor  §i,  pe  de  alta  parte  prin  cedarea  de 
buna-voie  de  catre  tarani  in  favoarea  boierilor  a 
terenurilor.  Proprietatea  manastireasca  s-a 
constituit  tot  prin  daniile  domnitorilor  p 
boierilor. 

Proprietatea  mo§nenilor  reprezenta 
proprietatea  provenita  de  la  un  autor  comun, 
care  putea  ft  instrainata  p  transmisa  la  infinit 
catre  descendenp.  Aceasta  proprietate  se 
prezenta  de  multe  ori  sub  forma  coproprietapii, 
insa  pastra  caracterele  de  individualitate  p 
exclusivitate,  putand  ft  instrainata.  Sub  aceasta 
forma  erau  depnute  terenurile  agricole  din 
jurul  a§ezarilor  comunitaplor  intemeiate  de 
mop,  insa  asupra  papmilor,  padurilor, 
izlazurilor  p  apelor  mo§nenii  nu  aveau  decat 
un  drept  de  folosinpa. 

Cele  mai  raspandite  forme  de 
constitute  a  proprietapi  erau  daniile  domnepi 
sau  boierepi  specifice  regimului  feudal,  bazat 
pe  raportul  de  dependent  dintre  senior  p 
vasal. 

In  acest  sens,  actele  de  transmitere  a 
proprietapi  erau  cartea  domneasca  sau  zapisul 
p  hrisovul  domnesc,  precum  p  institupa  „darii 
calului”18. 

Aceasta  institute  a  „darii  calului”  nu 
era  similara  cu  cea  din  vechiul  drept  francez  - 
droit  de  relief,  prin  care  seniorul  il  primea  in 
cazul  succesiunilor  pentru  a  renunpi  la  dreptul 
de  retract,  pentru  ca  vechiul  drept  romanesc 
prevedea  ca  bunul  daruit  nu  mai  putea  reveni 
la  domnitor  decat  in  situapa  lipsei 
mopenitorilor19. 

O  institupe  interesanta  a  acestei 
perioade  este  legarea  de  pamant,  care 
reprezenta  dreptul  proprietarului  de  a  instraina 


characters  of  individuality  and  exclusivity, 
may  be  alienated 

Under  this  form  were  owned 
agricultural  land  around  settlements  founded 
by  forefathers  who  on  the  grasslands, 
forests,  pastures  and  waters  freeholders  had 
only  a  right  to  use. 

The  most  common  forms  of 
constituting  property  were  the  princely 
donations  specific  to  the  feudal  princes  and 
boyars,  based  on  the  dependency  between 
lord  and  vassal.In  this  respect,  the 
transmission  of  property  were  the  princely 
book  or  deed  book  and  the  royal  charter  as 
well  as  the  institution  of  "giving  the 
horse"40.  The  institution  of  "giving  the  horse" 
was  not  similar  to  that  of  the  old  law  French 
-  droit  de  relief,  by  which  the  senior  was 
receiving  in  case  of  inheritances  for  giving 
up  the  right  to  retract,  because  the  old 
Romanian  law  provided  that  given  property 
could  return  to  the  ruler  only  when  there  wa 
a  lack  of  heirs4'. 

An  interesting  institution  of  this 
period  is  earth  bonding,  which  was  the  right 
of  the  owner  to  dispose  of  the  Romanians 
and  the  neighbours  with  the  estate.  This 
transfer  of  ownership  could  be  achieved  by 
sale,  donation  or  inheritance.  Ground  binding 
could  be  redeemed  or  be  achieved  the 
moving  to  another  estate  by  the  outlet 
bucket,  representing  payment  of  the  debt  by 
the  owner.  In  1746,  Constantin  Mavrocordat 
abolished  land  binding  of  Rumania  and 
neighbors  in  order  to  avoid  some  social 
problems  and  to  remove  their  exodus  to  other 
countries42. 

By  Constantin  Mavrocordat's  reform 
peasants  acquired  land  usage  possibility 
under  a  contract,  but  this  possibility  was  not 
considered  a  right.  However,  ownership  right 
of  the  boyars  was  extended  to  forests,  which 
could  be  exploited  by  peasants  only  by 
paying  a  fee. 

Provisions  regarding  ownership  were 
included  in  some  property  laws  of  the  time, 
such  as  Al.  Ipsilanti’s  Code  of  Laws  in  1780 
Caragea  Code  in  1818  and  Calimach  Code 
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odata  cu  mo§ia  §i  pe  rumanii  sau  vecinii 
mo§iei.  Acest  transfer  de  proprietate  se  putea 
realiza  prin  vanzare,  danie  ori  molten  ire. 
Legarea  de  pamant  putea  ft  insa  rascumparata 
sau  se  putea  realiza  mutarea  pe  alta  mo§ie  prin 
galeata  de  ie§ire,  ce  reprezenta  plata  datoriei 
catre  proprietar.  in  anul  1746,  Constantin 
Mavrocordat  a  desfiinjat  legatura  de  brazda  a 
rumanilor  §i  vecinilor  pentru  a  evita  unele 
probleme  sociale  §i  a  inlatura  exodul  acestora 
in  alte  lari20. 

Prin  reforma  lui  Constantin 
Mavrocordat  (aranii  au  dobandit  posibilitatea 
folosirii  pamantului  in  baza  unui  contract,  dar 
aceasta  posibilitate  nu  era  considerate  un  drept. 
Totodata,  dreptul  de  proprietate  al  boierilor  s-a 
extins  §i  asupra  padurilor,  care  puteau  ft 
exploatate  de  (arani  numai  prin  achitarea  unei 
taxe. 

Prevederi  referitoare  la  proprietate  au 
fost  cuprinse  in  unele  legiuri  ale  vremii,  cum 
sunt:  Pravilniceasca  Condica  a  lui  Al.  Ipsilanti 
din  1780,  Codul  Caragea  din  1818  §i  Codul 
Calimach  din  1817.  De  inspirape  austriaca, 
Codul  Calimach,  prevedea  in  textul  art.  465- 
466  ca  atributele  proprietate  dritul  fhnjei 
lucrului  §i  dritul  folosului  se  pot  intruni  asupra 
unei  singure  persoane,  dreptul  de  proprietate 
fund  desavarpt  ori  pot  fi  imparpte  intre  doua 
persoane21. 

Un  alt  moment  important  a  fost 
adoptarea  Regulamentelor  Organice  (1831- 
1832),  care  vorbeau  de  „drepturile  sfinte  ale 
proprictatii”.  prin  aceste  regulamente  a  fost 
recunoscut  un  drept  deplin  al  proprietarului 
mopei  asupra  unei  treimi  din  aceasta  §i  dreptul 
satenilor  la  patru  stanjeni  de  pamant  pentru 
construirea  caselor. 

Dupa  adoptarea  Regulamentelor 
Organice,  domnitorii  Grigore  Ghica  in 
Moldova  §i  Barbu  §tirbei  in  Tara  Romaneasca 
au  alcatuit  comitetele  de  revizuire  a 
regulamentelor  agrare,  a§ezamintele  agrare  din 
1851  in  care  claca§ul  era  considerat  un  chiria§. 

In  anul  1864,  in  timpul  domniei  lui 
A1.I.  Cuza  a  fost  adoptata  Legea  pentru 
infaptuirea  reformei  agrare,  ce  a  constituit  o 
veritabila  reformare  a  proprietajii  fiinciare 


of  1817.  Calimach  code,  of  Austrian 
inspiration  provided  in  the  text  of  art.  465- 
466  that  property  attributes  ,the  right  of 
object  and  the  right  of  use  may  combine  on 
a  single  person,  the  right  of  ownership  being 
accomplished  or  may  be  shared  between 
two  people43. 

Another  milestone  was  the  adoption 
of  the  Organic  (1831-1832)  Regulations, 
which  spoke  of  "the  sacred  rights  of 
property."  By  these  regulations  were 
recognized  the  full  right  of  the  owner  of  the 
estate  over  a  third  of  it  the  villagers’  right  to 
four  fathoms  of  land  for  building  houses. 

After  the  adoption  of  the  Organic 
Regulations,  Grigore  Ghica  ruler  in  Moldova 
and  Barbu  §tirbei  ruler  in  Wallachia  made 
up  committees  of  revising  agrarian 
regulations,  agricultural  settlements  in  1851 
where  the  socman  was  considered  a  tenant. 

In  1864,  during  the  reign  of  Al.I. 
Cuza  was  adopted  the  Law  on  land  reform, 
which  was  a  genuine  reform  of  land 
ownership  as  it  provided  that  villagers 
socmen  are  and  remain  owners  of  their 
cultivated  lands.  It  is  clear  that  individual 
property  existed  in  parallel  with  the 
collective  one,  being  properties  that 
belonged  together  to  families  or  villages. 
Joint  property  owners  had  the  right  to  pre¬ 
buying  and  redemption,  that  right  of  pre¬ 
emption  by  which  in  any  alienation  the  joint 
property  owner  had  preference. 

Under  this  law,  the  joint  property 
owner  who  wanted  to  dispose  of  land  was 
required  to  address  to  the  other  joint  property 
owners  first  and,  in  the  case  of  their  refusal, 
could  address  others. 

In  the  old  Romanian  joint  ownership 
the  scope  of  the  right  of  possession  of  ajoint 
property  owner  was  only  ideally  determined 
-  "how  much  it  will  be  chosen"  -  following 
the  genealogy.  Sometimes,  this  extent  was 
shown  "how  far  a  man  can  throw  the  bat  on 
all  sides  "  as  it  appears  from  a  Moldavian44 
charter  of  11  November  1458,  a  similar 
custom  revealed  by  an  unfounded  deed  is 
the  one  of  selling  "how  far  a  sturdy  man 
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deoarece  prevedea  ca  satenii  claca§i,  sunt  §i 
raman  proprietari  pe  terenurile  de  ei  cultivate. 

Este  foarte  clar  ca  proprietatea 
individuals  a  existat  in  paralel  cu  cea 
colectiva,  fiind  proprietari  ce  apapineau  in 
comun  unor  familii  ori  unor  sate. 

Proprietarii  codevalma§i  beneficiau  de 
dreptul  de  precumparare  §i  rascumparare,  acel 
drept  de  preemtiune  prin  care  la  orice 
instrainare  codevalma§ul  avea  preferinja. 

in  virtutea  acestui  drept,  codevalma§ul 
care  dorea  sa  instraineze  un  teren  avea 
obligatia  sa  se  adreseze  mai  intai  celorlalti 
codevalma§i  §i,  in  cazul  unui  refiiz  al  acestora, 
se  putea  adresa  altor  persoane. 

in  vechea  devalma§ie  romaneasca, 
intinderea  dreptului  de  stapanire  a  unui 
devalma§  nu  era  decat  ideal  determinate  -  „cat 
se  va  alege”-  urmandu-se  spita  neamului. 
Alteori,  aceasta  intindere  era  aratata  „cat  poate 
sa  arunce  un  om  cu  bata  in  toate  parjile”  a§a 
cum  reiese  dintr-un  hrisov  moldovean22  din  1 1 
noiembrie  1458.  un  obicei  asemanator  relevat 
de  un  zapis  nefundat  este  acela  de  a  vinde  „cat 
poate  un  voinic  sa  asvarle  securea  in  toate 
papile”  ori  chiar  „cat  o  fiiga  de  cal”. 

Determinarea  dreptului  de  proprietate 
prin  „aruncatura  de  ciomag”  se  intalnea  §i  in 
vechiul  drept  germanic,  precum  §i  in  vechiul 
drept  scandinav. 

Dezbaterea  acestor  probleme  legate  de 
dreptul  de  proprietate  implied  folosirea  in  mod 
eronat  a  termenului  de  „coproprietate” 
romaneasca,  pentru  ca,  in  terminologia  juridica 
coproprietatea  este  o  proprietate  individuals, 
exclusivS  §i  alienabilS. 

De  asemenea,  se  considers  cS  §i 
termenul  de  proprietate  colectiva  cu  care  a  fost 
denumitS  uneori  devSlmS§ia  romaneasca,  este 
fopat,  deoarece  membrii  comunitSpi  nu  aveau 
decat  un  drept  vremelnic  de  fo  losing.  in 
vechiul  drept  romanesc  nu  se  poate  vorbi  insS, 
de  un  drept  de  folosinja  nici  pentru  vatra 
satului,  nici  pentru  farina. 

Aceste  obiceiuri  privitoare  la 
proprietatea  asupra  pSmanturilor  operau  fie 
cand  era  vorba  de  un  act  de  instrSinare,  fie 


can  fling  the  axe  to  all  sides  "or  even"  as  a 
horse  race  ".Determination  of  ownership 
right  by  "throwing  a  club"  is  also  seen  in  the 
old  German  law  as  well  as  in  the  old 
Scandinavian  law. 

Debate  on  these  issues  related  to  the 
ownership  right  involves  incorrect  use  of  the 
term  "Romanian  co-ownership"  because,  in 
legal  terminology  co-ownership  is  an 
individual  property  ,  exclusive  and  alienable. 

It  is  also  believed  that  the  term  of 
collective  ownership  that  was  sometimes 
called  Romanian  joint  property  is  forced 
because  community  members  had  only  a 
temporary  right  of  use.  In  the  old  Romanian 
law  we  can  not  speak  about  a  right  of  use 
either  for  the  precincts  of  the  village,  or  for 
tilled  land. 

These  customs  regarding  land 
ownership  be  operated  when  it  was  an  act  of 
alienation,  or  a  successional  division  was 
necessary.  In  the  latter  case  the  share  of  each 
joint  owner  had  to  be  effectively 
determined,  they  were,  and  the  plots  of  land 
were  highlighted  by  boundary  marks.  In 
order  to  choose  the  plots  and  making  marks, 
those  interested  had  to  ask  for  this  ruler’s 
command.  Choosing  parts  of  the  estate  and 
securing  borders  by  signs  on  the  ground  was 
made  by  village  elders  or  neighboring 
villages,  who  swore  to  furrow  in  the 
head.  The  ruler  and  sometimes  the 
metropolitan  bishop  of  the  country  issued 
voter  cards  that  commanded  bordering 
boyars  to  go  on  site  to  choose  plots  and 
settle  borders  ,  judging  by  "their  souls." 

The  research  in  the  field  and 
choosing  boundaries,  landowners  responsible 
for  it,  reported  to  the  ruler  who  emitted  a 
strenghtening  bookwhich  showed  how  to  do 
research  conducted  by  the  bordering  boyars 
and  confirming  the  ownership  right  of  each 
party. 

In  resolving  the  cause  of  boundaries 
disputes  were  elected  elders  who  could 
testify  on  memories  where  the  border  in 
dispute  was  and  what  happened  over  time.  In 
most  cases  in  the  documents  the  elder’s  age 
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cand  se  impunea  o  imparjeala  succesorala.  in 
cea  din  urma  situ  ape  pa  pile  fiecarui  devalma§ 
trebuiau  determinate  efectiv,  ele  erau,  iar 
mejdinele  erau  evidenpate  prin  semne  de  hotar. 

Pentru  alegerea  delnijelor  §i  punerea 
semnelor,  cei  interesap  trebuiau  sa  ceara  pentru 
aceasta  porunca  domneasca. 

Alegerea  parplor  de  mope  §i  fixarea 
hotarelor  prin  semne  pe  teren  se  facea  de  catre 
batranii  satului  sau  ai  satelor  invecinate,  care 
jurau  cu  brazda  in  cap. 

Domnul  sau  uneori  mitropolitul  pirii 
emiteau  carp  de  alegere  prin  care  porunceau 
boierilor  hotarnici  sa  mearga  la  fapi  locului  sa 
aleaga  delniple  §i  sa  puna  hotare,  judecand  cu 
„cu  sufletele  lor”. 

in  urma  cercetarii  la  fapi  locului  p 
alegerea  hotarelor,  boierii  insarcinap  cu 
aceasta,  raportau  domnului,  care  emitea  cartea 
de  intarire  in  care  se  arata  cum  s-a  efectuat 
cercetarea  de  catre  boierii  hotarnici  p  se  intarea 
prin  respectiva  carte  dreptul  de  proprietate  al 
fiecarei  papi. 

La  soluponarea  pricinilor  de  hotare 
erau  alep  oameni  batrani  care  puteau  marturisi 
pe  baza  amintirilor  unde  a  fost  hotarul  in  litigiu 
p  ce  s-a  intamplat  de-a  lungul  timpului.  De 
cele  mai  multe  on  in  acte  se  consemna  varsta 
batrani  lor. 

Un  obicei  interesant,  care  preintampina 
eventuala  pierdere  a  hrisoavelor  sau  a  zapiselor 
ce  consemnau  o  hotarnicie,  era  acela  ca 
batranii  hotarnici  sa  ia  cu  ei  de-a  lungul 
mejdinelor  unul  sau  mai  mu  Ip  copii,  pe  care  ii 
bateau  pentru  a-p  aduce  aminte  atat  bataia,  cat 
p  hotarele. 

Este  o  asemanare  intre  acest  obicei  al 
bataii  copiilor  pentru  a  reline  hotarele  p  intre 
obiceiul  roman,  unde  martorii  erau  trap  de 
urechi  pentru  a  line  mai  bine  minte.  Dar,  nu 
numai  in  vechiul  drept  romanesc  p  la  romani 
intalnim  acest  obicei,  el  este  prezent  p  la 
bavarezi,  unde  copiii  erau  trap  de  par  p  li  se 
rasuceau  urechile  pentru  a  nu  uita  anumite 
lucruri. 

Momentul  crucial  in  reconsiderarea 
proprietapi,  in  general,  p  al  dreptului  de 
proprietate,  in  special,  a  fost  cel  al  adoptarii 


was  recorded. 

An  interesting  custom  which 
prevented  possible  loss  of  charters  or  deeds 
that  recorded  a  marking  boundaries,  was  that 
old  borderers  should  take  with  them  along 
the  plots  one  or  more  children,  whom  the 
beat  to  remember  both  beating  and 

boundaries. 

It  is  a  similarity  between  this  habit  of 
beating  children  to  remember  boundaries 
and  the  Roman  custom  where  witnesses 
were  taken  by  the  year  to  improve 
remembering.  But,  not  only  in  old 

Romanian  law  and  Romans  we  meet  this 
habit,  it  is  present  with  Bavarians  where 
children  were  pulled  by  the  hair  and  twisted 
their  ears  to  remember  certain  things. 

The  turning  point  in  reconsidering 

property  generally  and  ownership,  in 

particular,  was  the  adoption  of  Romanian 
Civil  Code  of  1 864.  With  the  entry  into  force 
of  the  Romanian  Civil  Code  of  1865, 
individual  property  was  defined  by  art.480 
as  "the  right  that  anyone  has  to  enjoy  and 
own  a  thing  exclusively  and  absolutely,  but 
within  the  limits  of  law.  " 

5.  Conclusions 

Since  ancient  times  human 
communities  have  naturally  defended  the 
assets  they  possessed  and  used  them  in  daily 
activities  targeted  mainly  to  purchase  food, 
land  work,  fishing  and  hunting.  The 
development  of  the  society  and  the 
emergence  of  philosophical  schools  of 
thought  have  paved  the  birth  of  law 
institutions  that  determine  how  to  enter  legal 
relations  on  private  property.  In  the  evolution 
of  ownership  right  a  key  role  was  played  by 
civil  institutions  established  by  Roman  cities 
and  the  Roman  Empire,  institutions  that  find 
consistency  of  principle  in  modern  law. 

In  Romania,  the  ownership  right  had 
an  interesting  evolution  ,  closely  linked  to 
the  normative  and  doctrinal  French 
development  ,  meaning  that,  according  to 
the  period  and  region,  French  civil  law 
institutions  regarding  property  inspired  the 


Annals  of  the  „Constantin  Brancusi”  University  of  Targu  Jiu,  Juridical  Sciences  Series,  Issue  3/2014 


94 


Analele  Universitapi  “Constantin  Brancusi”  din  Targu  Jiu,  Seria  §tiinte  Juridice,  Nr.  3/2014 


Codului  civil  roman  1864.  odata  cu  intrarea  in 
vigoare  a  Codului  civil  roman  1865, 
proprietatea  individuals  a  fost  definita  de 
art.480  ca  „dreptul  ce  are  cineva  de  a  se  bucura 
§i  de  a  dispune  de  un  lucru,  in  mod  exclusiv  §i 
absolut,  insa  in  limitele  prevazute  de  lege”. 

5.  Concluzii 

inca  din  cele  mai  vechi  timpuri 
comunitajile  umane  §i-au  aparat  in  mod  natural 
bunurile  pe  care  le  posedau  §i  le  foloseau  in 
activitatile  cotidiene  orientate  in  principal  la 
procurarea  hranei,  la  munca  pamanturilor, 
pescuit  §i  vanatoare.  Dezvoltarea  societapi  §i 
aparipa  ^cot  i lor  de  gandire  filosofica  au  creat 
premisele  natter ii  unor  institupi  de  drept,  care 
sa  stabileasca  modul  in  care  se  incheie 
raporturi  juridice  referitoare  la  proprietatea 
privata.  in  evolupa  dreptului  de  proprietate  un 
rol  determinant  1-au  avut  institupile  de  drept 
civil  consacrate  de  cetaple  romane  §i  imperiul 
roman,  institujii  care  i§i  gasesc  consistent  de 
principiu  §i  in  dreptul  modem.  Pe  teritoriul 
Romaniei,  dreptul  de  proprietate  a  avut  o 
evolupe  interesanta,  strans  legata  de 
dezvoltarea  normativa  §i  doctrinara  franceza, 
in  sensul  ca,  in  raport  de  perioada  §i  regiune, 
institutiile  de  drept  civil  francez  privind 
proprietatea  au  inspirat  conducatorii  timpului, 
care  insa  au  adaptat  unele  dispozipi  la 
specificitatea  romaneasca  §i  la  obiceiurile 
locului.  O  dezvoltare  aparte  au  cunoscut 
regiunile  romanepi  aflate  sub  autoritatea 
austro-ungara,  astfel  incat  normele  juridice 
aplicabile  in  aceste  teritorii  au  avut  ca  sorginte 
dreptul  german. 
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